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HOODED: BINYAM MOHAMED AND THE 
STATE SECRETS PRIVILEGE 
Laura K. Mehalko* 
Abstract: The use of the state secrets doctrine in cases involving enemy 
combatants ought to be subjected to further review in order to ensure that 
it is not utilized in a way that protects the U.S. government from allega-
tions of wrongdoing. R. (Mohamed) v. Secretary of State for Foreign and Com-
monwealth Affairs sheds light on the problems associated with the doctrine’s 
use in its analysis of the validity of disclosure of evidence pertaining to an 
individual detained as an enemy combatant. The reasoning by the English 
Court of Appeal suggests that there was no real threat to either U.S. or 
English intelligence or military secrets in disclosing the relevant docu-
ments, and that the doctrine was employed in error. This Comment sug-
gests that the use of the state secrets doctrine and the control principle in 
this case serves to deny democratic accountability by violating an individ-
ual’s right of access to the court. 
Introduction 
 The United Nations Convention Against Torture requires that “any 
statement which is established to have been made as a result of torture 
shall not be invoked as evidence in any proceedings, except against a 
person accused of torture as evidence that the statement was made.”1 
One man, Binyam Mohamed, alleged that charges of terrorist offenses 
in the United States were based on confessions he made while detained 
as an enemy combatant.2 He further asserted that those confessions 
were induced by torture while detained in Pakistan and Morocco.3 He 
contends that throughout his six-year detainment he was beaten; sleep 
deprived; threatened with rape, electrocution and death; forced to lis-
ten to loud music day and night; and subjected to incisions made by 
                                                                                                                      
* Laura K. Mehalko is a Staff Writer for the Boston College International & Comparative 
Law Review. 
1 R v. Sec’y of State for Foreign & Commw. Affairs (Mohamed 2010), [2010] EWCA (Civ) 
65, [2010] 3 W.L.R. 554, [14] (Eng.) (quoting United Nations Convention Against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment, June 26, 1987, 999 
U.N.T.S. 171). 
2 Profile: Binyam Mohamed, BBC News (Feb. 23, 2009), http://news.bbc.co.uk/2/hi/ 
uk_news/7870387.stm. 
3 Id. 
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scalpel on his body and genitals.4 Both Mohamed’s civil and criminal 
cases were dismissed, ensuring that the evidence of torture was not util-
ized either for or against him.5 
 In the English proceedings, the central issue is the existence and 
disclosure of forty-two documents comprising information given to the 
English Security Service by U.S. intelligence services.6 Mohamed re-
quested these documents from the British government for his defense 
against charges in the United States.7 The courts in the United States 
ordered disclosure of the forty-two documents in their entirety to Mo-
hamed’s lawyers.8 Despite the release of the documents, the United 
States government continued to discourage the English courts from 
releasing any of the information to Mohamed in open judgment, re-
peatedly threatening to reconsider the intelligence relationship be-
tween the two countries.9 Ultimately, in 2010, the English Court of Ap-
peal decided to release a seven paragraph redacted summary of the 
documents despite objections from the United States.10 
 This Comment addresses the validity of the use of both the state 
secrets doctrine and the control principle as applied to the case of Bi-
nyam Mohamed. Part I provides the details of Mohamed’s detention 
and discusses the foundation of his legal proceedings in the United 
States and the United Kingdom. Part II addresses the legal setting in 
which Mohamed was placed. This includes the development of the en-
emy combatant designation, as well as the operation of both the state 
secrets and public interest immunity privileges. Finally, Part III dis-
cusses the relationship between the use of these privileges and the ef-
fects of that relationship as related to Mohamed. Specifically, Part III 
suggests that the English decisions reveal the monopoly the United 
States maintains over information in cases involving enemy combatants. 
                                                                                                                      
4 First Amended Complaint and Demand For Jury Trial at 21, Mohamed v. Jeppesen 
Dataplan, Inc., 593 F. Supp. 2d 1128 (N.D. Cal. Aug. 1, 2007) (No. 5:07-cv-02798). 
5 See Profile: Binyam Mohamed, supra note 2. 
6 See R v. Sec’y of State for Foreign & Commw. Affairs (Mohamed 2009), [2009] EWHC 
(Admin) 152, [2009] 1 W.L.R. 2653, [14]–[16] (Eng.). 
7 Mohamed 2010, [2010] 3 W.L.R. at [60]. 
8 Id. at [82]. 
9 See id. at [87]. 
10 See id. at [57]; Haroon Siddique, US Court Rejects Binyam Mohamed Torture Case, Guard-
ian (London), Sept. 9, 2010, http://www.guardian.co.uk/world/2010/sep/09/us-court-
binyam-mohamed-torture?INTCMP=SRCH. 
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I. Background 
A. Binyam Mohamed and the United States 
 Binyam Mohamed was originally charged under the United States 
Military Commissions Act with terrorist offenses including a dirty bomb 
plot, in part relating to confessions he made while at Bagram Airbase in 
Kabul, and at Guantanamo Bay.11 Specifically, the United States alleged 
Mohamed received Al Qaeda training in Afghanistan and conspired to 
detonate a radioactive dirty bomb in the United States.12 The United 
States dropped all charges against Mohamed in October 2008 and fi-
nally released him in February 2009.13 
 Over six years earlier, in April 2002, Mohamed was arrested by Pa-
kistani immigration officials at the Karachi airport.14 Mohamed had 
spent the previous year in Pakistan and Afghanistan; Mohamed main-
tains that he left England in order to escape a drug addiction.15 Follow-
ing his arrest, Mohamed was held incommunicado by Pakistani officials 
for three months, during which time he claims he was mistreated.16 
Subsequently, in July 2002 Mohamed asserts he was the subject of an 
American “extraordinary rendition” operation from Pakistan to Mo-
rocco where he was detained for eighteen months, and recites that he 
was subjected to torture and cruel, inhuman or degrading treatment 
(CIDT) by Moroccan authorities throughout his imprisonment.17 Mo-
hamed was again rendered to Kabul in January 2004 where he claims 
further mistreatment, and finally was transferred to Guantanamo Bay, 
Cuba in September 2004.18 
                                                                                                                      
11 See R v. Sec’y of State for Foreign & Commw. Affairs (Mohamed 2009), [2009] EWHC 
(Admin) 152, [2009] 1 W.L.R. 2653, [3] (Eng.). 
12 Alan W. Clarke, Rendition to Torture: A Critical Legal History, 62 Rutgers L. Rev. 1, 40 
(2009). 
13 Profile: Binyam Mohamed, supra note 2 (ending his near six-week hunger strike). 
14 Id.; see also Mohamed 2009, [2009] 1 W.L.R. at [2]. 
15 Profile: Binyam Mohamed, supra note 2. 
16 Intelligence and Security Committee, Rendition 33 ( July 2007) (presented by 
Chairman Paul Murphy (MP) to Prime Minister Gordon Brown); First Amended Com-
plaint, supra note 4, at 19 (“His numerous requests to speak to a lawyer were denied, and 
while detained and interrogated he was badly abused by Pakistani security personnel.”). 
17 First Amended Complaint, supra note 4, at 21 (“He was frequently threatened with 
rape, electrocution, and death. . . . He believed his food to be drugged, but when he re-
fused to eat he was forcibly hooked up to two different IVs. These IVs alternated pumping 
different substances into his body, the combination of which forced him to undergo pain-
ful withdrawal symptoms.”). 
18 Id. at 22–24 (“Mr. Mohamed’s captors repeatedly hit his head against the wall until 
he began to bleed. He was then thrown into a tiny cell measuring barely more than two 
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 Following his release, the American Civil Liberties Union (ACLU) 
initiated proceedings on behalf of Mohamed and five other former 
prisoners against Jeppesen Dataplan, Inc. for their active involvement 
in the U.S. extraordinary rendition program.19 The case was permitted 
to proceed in 2009 as the District Court of Northern California held 
that cases may not be dismissed on the grounds that “the very subject 
matter” of the lawsuit is a state secret.20 Then, in September 2010, the 
Court of Appeals for the Ninth Circuit reheard the case en banc and 
narrowly dismissed the case in a six-to-five vote, after concluding that 
the case represented a real risk of disclosing sensitive state secrets.21 
B. Binyam Mohamed and the United Kingdom 
 As part of his defense to the charges brought against him in the 
United States, Mohamed requested a series of forty-two documents 
from the United Kingdom relating to the conditions of his detainment 
and the use of torture and CIDT.22 The Foreign Secretary brought the 
documents before the court for review; however; he warned against re-
leasing them without the consent of the United States.23 Three months 
later, in August 2008, the Foreign Secretary issued a public interest 
immunity certificate requesting that the documents be excluded from 
any proceeding, identifying a potential risk of serious harm to the na-
tional security of the United Kingdom if the documents were to be dis-
closed.24 Specifically, the Foreign Secretary warned against the possibil-
ity that the United States might review its intelligence relationship with 
the United Kingdom, fearing that any compromise in confidentiality 
could result in a severe disadvantage to the United Kingdom’s intelli-
gence operations.25 
                                                                                                                      
meters in either direction. He was chained to the floor . . . . Despite the extreme cold, he 
was given only shorts and a thin shirt to wear.”). 
19 Siddique, supra note 10. 
20 Mohamed v. Jeppesen Dataplan, Inc., ACLU of Northern California (Apr. 21, 2009), 
http://www.aclunc.org/cases/active_cases/mohamed_v._jeppesen_dataplan,_inc.shtml. 
21 Siddique, supra note 10 (noting that the ACLU intends on bringing the issue to the 
Supreme Court). 
22 See Erin E. Langley, Note, The Loss of American Values in the Case of Erroneous Irregular 
Rendition, 98 Geo L.J. 1441, 1457 (2010). 
23 R v. Sec’y of State for Foreign & Commw. Affairs (Mohamed 2010), [2010] EWCA 
(Civ) 65, [2010] 3 W.L.R. 554, [64] (Eng.). 
24 Id. at [74]. 
25 Id. at [76]. 
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 The English courts issued a series of opinions, deliberating whether 
to include the information in open judgment.26 The court initially in-
cluded a seven-paragraph redacted summary of the information, but 
withheld it from publication at the request of the Foreign Secretary.27 
Despite the fact that the United States released all forty-two documents 
to Mohamed’s lawyers, it continued to discourage the United Kingdom 
from disclosing the redacted summary from the first judgment.28 
 The issue ascended to the English Court of Appeal in 2010, regard-
less of the fact that the United States had dropped all charges against 
Mohamed, practically negating the need for a decision from the English 
courts.29 Ultimately, the court reasoned that to withhold the redacted 
paragraphs would ensure “the parties to this litigation [would] not be 
treated equally.”30 As a result, the Lord Chief Justice affirmed the deci-
sion of the Division Court to restore the paragraphs to open judgment.31 
II. Discussion 
All you need to know is that there was a “before 9/11” and an “after 9/11.” 
After 9/11, the gloves came off. 
—Cofer Black, Dir. of CIA Counterterrorism 1999–2002 32 
A. Evolution of the Enemy Combatant 
 The War on Terror began before the second tower fell.33 Two 
months later, on November 13, 2001 the President issued a military or-
der concerning the “Detention, Treatment, and Trial of Certain Non-
Citizens in the War Against Terrorism.”34 This order established that any 
individual who the government reasonably believed “‘is or was’” a mem-
ber of al Qaeda, or who engaged in terrorist activities aimed at or harm-
ful to the United States would be tried by military commission for all 
                                                                                                                      
26 Id. at [7]. 
27 Id. at [73]. 
28 Id. at [82], [87]. 
29 Mohamed 2010, [2010] 3 W.L.R. at [59] (“Indeed, in the light of a recent US District 
Court decision, I question whether there is now any real issue at all.”). 
30 Id. at [34]. 
31 Id. at [57]–[58] ( joined by Lord Neuberger and Sir Anthony May). 
32 Jane Mayer, Annals of Justice: Outsourcing Torture, New Yorker, Feb. 14, 2005, at 112, 
available at http://www.newyorker.com/archive/2005/02/14/050214fa_fact6. 
33 See id. (“The Twin Towers were still smoldering. The atmosphere was intense. The 
tone at the top was aggressive—and understandably so.”). 
34 Hamdan v. Rumsfeld, 548 U.S. 557, 568 (2006). 
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relevant charges and provided penalties up to life imprisonment or 
death.35 Additionally, on February 7, 2002, George W. Bush signed an 
executive memorandum concluding that the Geneva Convention would 
not protect the “unlawful combatants” detained by the alliance and 
United States during the conflict.36 The Geneva Conventions were 
deemed “‘obsolete’” for the purposes of this new kind of war.37 
 Furthermore, the United States began programs of extraordinary 
rendition, used to relocate enemy combatants for interrogation pur-
poses.38 Many critics believe that these programs were used as a way to 
subject prisoners to practices which would be considered illegal in 
America.39 Bush also signed a secret order authorizing the Central In-
telligence Agency (CIA) to set up secret detention facilities outside the 
United States where especially harsh interrogation techniques would be 
used.40 What resulted was the indefinite holding of detainees outside 
the jurisdiction of the United States. While this may have served the 
purpose of preventing future attacks, it has also barred detainees from 
seeing the inside of a courtroom, as either witness or defendant.41 In 
fact, former Deputy Attorney General and member of the 9/11 Com-
mission Jamie Gorelick stated of the process: “In criminal justice, you 
either prosecute the suspects or let them go. But if you’ve treated them 
in ways that won’t allow you to prosecute them you’re in this no man’s 
land. What do you do with these people?”42 
                                                                                                                      
35 Id. 
36 Michael P. Scharf, The Torture Lawyers, 20 Duke J. Comp. & Int’l L. 389, 396 (2010). 
37 Id. at 395 (quoting Memorandum from Alberto R. Gonzalez, Counsel to George W. 
Bush, President, on Decision Re Application of the Geneva Convention on Prisoners of 
War to the Conflict with Al Qaeda and the Taliban ( Jan. 25, 2002) (reprinted in 37 Case W. 
Res. J. Int’l L. 615 app. (2006))). 
38 Erin E. Langley, Note, The Loss of American Values in the Case of Erroneous Irregular Ren-
dition, 98 Geo L.J. 1441, 1446–47 (2010). 
39 See id. at 1448; see also Mayer, supra note 32, at 107 (“The most common destinations 
for rendered suspects . . . have been cited for human-rights violations by the State Depart-
ment, and are known to torture suspects.”). 
40 John Barry et al., The Roots of Torture, Newsweek, May 24, 2004, at 31, available at 
http://www.newsweek.com/2004/05/23/the-roots-of-torture.html; see also First Amended 
Complaint, supra note 4, at 23 (describing what Mohamed referred to as the “Dark Prison”). 
41 See Mayer, supra note 32, at 108 (“The criminal prosecution of terrorist suspects has 
not been a priority.”); Scharf, supra note 36, at 406. 
42 Id. 
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B. Disclosure of Evidence 
1. The State Secrets Privilege in the United States 
 The state secrets privilege allows the government to bar disclosure 
of sensitive state secrets during litigation.43 This privilege is based on 
English precedent and has never been defined by statute.44 A leading 
case on this topic is United States v. Reynolds.45 In Reynolds, the govern-
ment claimed information requested by the plaintiffs concerning a 
flight status report would disclose sensitive military secrets, and there-
fore should be barred from the proceedings.46 The Court agreed and 
withheld the information from the plaintiffs.47 
 In El-Masri v. United States, the court used the three-part test for 
invoking a claim for privilege defined in Reynolds.48 First, the claim must 
be brought by the United States; second, it must be a formal claim 
brought by the “‘head of the department which has control over the 
matter.’”49 Third, the claim may only be brought after “actual personal 
consideration” by the person invoking the privilege.50 The court de-
termined that the United States may prevent disclosure if “there is a 
reasonable danger” that disclosure “will expose military matters which, 
in the interest of national security, should not be divulged.”51 Once the 
court establishes these three prerequisites, it must “determine whether 
the information that the United States seeks to shield is a state secret, 
and thus privileged from disclosure.”52 If the court finds a “reasonable 
danger” that disclosure would be injurious to the State, the claim of 
privilege will be accepted without further inquiry.53 Once the informa-
tion is determined to be privileged, it is absolutely barred from disclo-
sure, even for the purposes of an in camera review by the court.54 Addi-
tionally, the case must be dismissed in any instance in which the 
                                                                                                                      
43 Sudha Setty, Litigating Secrets: Comparative Perspectives on the State Secrets Privilege, 75 
Brook. L. Rev. 201, 201 (2009) (noting that a claim of privilege by the government can 
result in anything from denial of a discovery request to dismissal of the entire suit). 
44 Id. at 201–02. 
45 See generally United States v. Reynolds, 345 U.S. 1 (1953) (discussing the privilege in 
circumstances involving a military plane crash which resulted in the death of three civilians). 
46 See id. at 3–4. 
47 Id. at 10–11. 
48 El-Masri v. United States, 479 F.3d 296, 302–06 (4th Cir. 2007). 
49 Id. at 304 (quoting Reynolds, 345 U.S. at 7–8). 
50 Id. (quoting Reynolds, 345 U.S. at 8). 
51 Id. at 302 (quoting Reynolds, 345 U.S. at 10). 
52 Id. at 304. 
53 See Reynolds, 345 U.S. at 10. 
54 El-Masri, 479 F.3d at 306. 
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privileged information is so central to the litigation that any attempt to 
proceed with the case risks disclosure.55 This is especially true in crimi-
nal cases, as the Court in Reynolds determined that it would be “uncon-
scionable” for the government to pursue prosecution of an individual 
and then “invoke its governmental privilege to deprive the accused of 
anything which might be material to his defense.”56 
 The use of the state secrets privilege in cases with enemy combat-
ants has been discouraged by the Obama administration.57 Additionally, 
there have been bipartisan initiatives in both the House of Representa-
tives and the Senate to reform the use of the state secrets privilege to 
better enforce constitutional rights against torture.58 The state secrets 
privilege was invoked in Mohamed’s civil case against Jeppesen by the 
current administration to prevent the case from proceeding nonethe-
less.59 The anticipated closing of the Guantanamo facility and the re-
newed commitment to use only interrogation techniques permitted by 
international law suggests that there may be a new approach toward 
applying the state secrets doctrine.60 
2. The Public Interest Immunity and the Control Principle in the 
United Kingdom 
 In England, the public interest immunity is employed by courts to 
prevent disclosure of state secrets and operates with a high level of def-
erence to the government claiming privilege.61 The public interest im-
munity certificate operates similarly to a claim of privilege in the 
United States, and will allow the plaintiff to proceed without the privi-
leged evidence where possible.62 The Division Court employed the bal-
                                                                                                                      
55 Id. 
56 Reynolds, 345 U.S. at 12. 
57 See Scharf, supra note 36, at 407–08 (noting President Obama’s intention to realign 
United States policy with international legal obligations); Siddique, supra note 10. 
58 See Setty, supra note 43, at 204–05. 
59 See Mohamed v. Jeppesen Dataplan, Inc., 563 F.3d 992, 1004 (9th Cir. 2009); Sid-
dique, supra note 10. 
60 See Exec. Order No. 13,491, 74 Fed. Reg. 4893, 4894 ( Jan. 27, 2009), available at http:// 
edocket.access.gpo.gov/2009/pdf/E9-1885.pdf; Exec. Order No. 13,492, 74 Fed. Reg. 4897, 
4897 ( Jan. 27, 2009), available at http://edocket.access.gpo.gov/2009/pdf/E9-1893.pdf; Bob 
Woodward, Detainee Tortured, Says U.S. Official, Wash. Post, Jan. 14, 2009, at A1 (“[D]etainee 
interrogation practices are a blot on the reputation of the United States and its military judi-
cial system.”). 
61 See Setty, supra note 43, at 239. 
62 Id. at 239–40. 
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ancing test defined in R v. Chief Constable of the West Midlands ex p. Wiley63 
and considered both the need to bring information into the public 
domain through open judgments and the contrasting need to protect 
state interests in confidentiality.64 The court in ex p. Wiley determined 
that “[a] claim to public interest immunity can only be justified if the 
public interest in preserving the confidentiality of the document out-
weighs the public interest in securing justice.”65 
 A second factor in the Division Court’s analysis of the public inter-
est immunity66 includes the principles provided in Norwich Pharmacal 
Co. v. Customs and Excise Commissioners, which impose a duty to “[right] a 
wrong”67 on a person who knowingly or unknowingly “facilitated its 
perpetration.”68 The Court of Appeal agreed with the Division Court in 
finding an obligation to disclose information under this principle ac-
cording to the participation of the British government in the alleged 
wrongdoing in this case.69 Thus, it was determined that the information 
should be revealed subject to public interest immunity restrictions re-
quested by the Foreign Secretary.70 
 In the case at hand, the analysis of the validity of the public interest 
immunity certificate was largely influenced by the “control principle.”71 
The court defined this principle as “integral to intelligence sharing ar-
rangements that intelligence material provided by one country to an-
other remains confidential . . . and that it will never be disclosed . . . 
without the permission of the provider of the information.”72 According 
to the control principle, the “ultimate decision on disclosure” should be 
made not by U.S. intelligence or the executive, but by a U.S. court.73 
The English Court of Appeal instead held that the control principle was 
not absolute and restored the seven paragraphs in open judgment with 
                                                                                                                      
63 R v. Chief Constable of the West Midlands ex p. Wiley, [1995] 1 A.C. 274 (H.L.) at 
279 (Eng.). 
64 See R v. Sec’y of State for Foreign & Commw. Affairs (Mohamed 2009), [2009] EWHC 
(Admin) 152, [2009] 1 W.L.R. 2653, [23], [34] (Eng.). 
65 Ex p. Wiley, [1995] 1 A.C. at 280. 
66 Mohamed 2009, [2009] 1 W.L.R. at [5]. 
67 Norwich Pharmacal Co. v. Customs & Excise Comm’rs, [1974] A.C. 133 (H.L.) at 175 
(Eng.). 
68 Id. 
69 R v. Sec’y of State for Foreign & Commw. Affairs (Mohamed 2010), [2010] EWCA 
(Civ) 65, [2010] 3 W.L.R. 554, [30] (Eng.). 
70 See id. at [28], [54]. 
71 Id. at [53]. 
72 Id. at [44]. 
73 Id. at [46]. 
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the acknowledgement of the potential consequences to the intelligence 
relationship with the United States.74 
III.Analysis 
 The state secrets doctrine in the United States, and the public in-
terest immunity privilege in the United Kingdom operate according to 
similar principles in the respective courts of the two countries.75 While 
the United States dropped charges against Mohamed and has barred 
civil litigation thus far, the English courts did not ultimately find that the 
information at issue would itself represent a threat to national security.76 
The question remains, therefore, whether the U.S. government is apply-
ing the state secrets doctrine in a manner in line with its creation, or if it 
has been used merely to deny wrongdoing on behalf of the state.77 
 The United States deliberately arranged a system for dealing with 
enemy combatants in a way that would allow it to confront the unique 
threat presented by global terrorism as it desired.78 By defining Mo-
hamed as an enemy combatant and placing him within the structures of 
military commissions, the government placed him outside the realm of 
known rights and without access to many of the Constitutional protec-
tions available to defendants in United States courts.79 Practically, Mo-
hamed’s assigned status as accused “enemy combatant” determined that 
his version of the events would be interpreted by courts in England and 
the United States as secondary to that of the states’.80 Compounding his 
disempowered status is the state secrets privilege, which by presuming 
that the state’s interests supersede those of the accused, grants the state 
a monopoly over access to information in a way that defines the truth in 
                                                                                                                      
74 Id. at [57]–[58]. 
75 See Setty, supra note 43, at 244; see also Discussion supra Part II.B. 
76 See R v. Sec’y of State for Foreign & Commw. Affairs (Mohamed 2009), [2009] EWHC 
(Admin) 152, [2009] 1 W.L.R. 2653, [9],[69] (Eng.); Siddique, supra note 10. 
77 See United States v. Reynolds, 345 U.S. 1, 10 (1953); Mayer, supra note 32, at 120 
(“‘We don’t have any answers. . . . The first thing you think is that the U.S. government has 
something to hide.’” (quoting the defense attorney for an alleged 9/11 terrorist)). 
78 See Barry et al., supra note 40, at 32 (“‘There is a calculated effort to create an at-
mosphere of legal ambiguity’ about how the [Geneva] conventions should be . . . applied.” 
(quoting an unidentified military judge advocate general)). 
79 See Scharf, supra note 36, at 397. 
80 See Michel Foucault, Power 331 ( James D. Faubion ed., Robert Hurley et al. 
trans., 1994) (“[The] form of power that applies itself to immediate everyday life . . . im-
poses a law of truth on [an individual] that he must recognize and others have to recog-
nize in him.”); see also Mayer, supra note 32, at 121 (“‘There are hardly any rules for illegal 
enemy combatants. It’s the law of the jungle. And right now [the United States] happen[s] 
to be the strongest animal.’” (quoting former CIA lawyer John Radsan)). 
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a case without reference to the defendant’s own account.81 Mohamed’s 
label thus placed him at a disadvantage even prior to the initiation of 
legal proceedings, as seemingly intended by the legal structuring of the 
process.82 The effects of this label reached England despite the courts’ 
recited interest in providing access to the information and in holding 
the state accountable for any involvement in torture or CIDT.83 In the 
end, the Court of Appeal released only what it saw as permitted by the 
United States according to disclosures made in the U.S. District Court.84 
Both U.S. and British courts employ a balancing test when considering 
whether to disclose information, yet practically, the effect of barring dis-
closure is to define any further proceedings and remedies available to 
Mohamed in a way that serves only state interests.85 
 The state interest in this case, that of preventing future terrorist 
attacks, is necessarily strong.86 Yet, the use of the state secrets doctrine 
and the control principle must be questioned in a case where an equal-
ly involved court system reasons that “a democratically elected and ac-
countable government” should have no “rational objection” to the re-
lease of information at issue.87 Further, the Foreign Secretary saw no 
potential for harm relating to the disclosure of all forty-two documents 
outside of the threat by the U.S. government to review the intelligence 
relationship.88 This implies that there may not have been sufficient 
                                                                                                                      
81 See Michel Foucault, Two Lectures, in Critique and Power: Recasting the Fou-
cault/Habermas Debate 17, 20–21 (Michael Kelly ed., 1998) (discussing how in a world 
of competing “global theories” and “established régimes of thought,” “a whole set of know-
ledges . . . have been disqualified as inadequate . . . or insufficiently elaborated”); Fou-
cault, supra note 80, at 330 (noting “the effects of power linked with knowledge” and “the 
privileges of knowledge”). 
82 See Mayer, supra note 32, at 107 (“The extraordinary rendition program bears little 
relation to the system of due process afforded suspects in crimes in America.”); Scharf, 
supra note 36, at 394–95 (discussing the legal strategy behind treating enemy combatants 
differently than traditional prisoners of war or domestic criminals). 
83 See Mohamed 2009, [2009)] 1 W.L.R. [107] (“If the information in the redacted pa-
ragraphs which we consider so important to the rule of law, free speech and democratic 
accountability is to be put into the public domain, it must now be for the US Government 
to consider changing its position.”). 
84 See R v. Sec’y of State for Foreign & Commw. Affairs (Mohamed 2010), [2010] EWCA 
(Civ) 65, [2010] 3 W.L.R. 554, [138]–[139] (Eng.). 
85 See Isaak I. Dore, The Epistemological Foundations of Law: Readings and 
Commentary 797 (2007) (using Foucault’s theories to argue that justice is an invention 
that is used as an instrument of political power); see also Mohamed 2010, [2010] 3 W.L.R. at 
[45] (“Expressed in this way the control principle assumes a level of primacy which dimin-
ishes the responsibility of the court . . . virtually to extinction.”). 
86 See Mohamed 2010, [2010] 3 W.L.R. at [1]. 
87 Mohamed 2009, [2009] 1 W.L.R. at [69]. 
88 Mohamed 2010, [2010] 3 W.L.R. at [64]; Mohamed 2009, [2009] 1 W.L.R. at [26]. 
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“reasonable danger” of disclosing sensitive military information or in-
telligence related to national security, to require dismissal of either 
criminal or civil proceedings in the United States.89 Consequently, 
there is a valid fear that the state secrets doctrine has operated in a way 
to deny Mohamed access to justice in the United States without real risk 
of disclosure of state secrets.90 Additionally, the control principle may 
further deny public access to information relating to state involvement 
in the extraordinary interrogation and torture of enemy combatant 
detainees.91 
 While procedurally the Court of Appeal in England refused disclo-
sure beyond the seven paragraphs according the control principle, the 
judgments brought the specifics of the deliberation over disclosure to 
light.92 Therefore, there remains a question of what qualifies as a risk of 
“injurious disclosure” that will satisfy a court to accept the claim of pri-
vilege.93 Without risk of releasing sensitive national intelligence infor-
mation, the implication that the state secrets doctrine was utilized to 
protect information related to U.S. involvement in the torture of en-
emy combatants and Binyam Mohamed gains footing, particularly in 
light of the fact that the United States created a legal structure to pre-
clude the application of the Geneva Conventions.94 
 The allocation of power to the United States government through 
the use of the enemy combatant designation, the state secrets privilege, 
and the control principle make it probable that Mohamed will not be 
                                                                                                                      
89 See Mohamed 2009, [2009] 1 W.L.R. at [26] (“[T]he provision of such information 
would not endanger any of the matters ordinarily the subject of protection for national 
security.”); see also Reynolds, 345 U.S. at 10–11 (noting that the state secrets privilege reflects 
a need to protect military secrets). 
90 See Siddique, supra note 10. 
91 See Mohamed 2010, [2010] 3 W.L.R. at [80] (concluding that “the US considers it pa-
ramount that it is able to retain control of its intelligence information and, where disclo-
sure is required, to handle this within its own adjudicatory system and subject to its own 
protective measures”); see also Mohammed v. Obama, 689 F. Supp. 2d 38, 64 (D.C. 2009) 
(“[T]he Government does not challenge or deny the accuracy of Binyam Mohamed’s story 
of brutal treatment.”). 
92 See Mohamed 2010, [2010] 3 W.L.R. at [149] (finding that “the concern was not 
about the contents of the redacted paragraphs, it was more a point of principle”). 
93 Reynolds, 345 U.S. at 9 (quoting Hoffman v. United States, 341 U.S. 479, 486–87 
(1951)). 
94 See Mohamed 2010, [2010] 3 W.L.R. at [14] (noting that enemy combatants are not 
prisoners of war and therefore that their treatment is not governed by the Geneva Conven-
tions); Mohammed, 689 F.2d at 64 (noting that Binyam Mohamed was “physically and psycho-
logically tortured,” and noting that the evidence of such was undisputed by the government); 
Dore, supra note 85, at 796 (“[T]he law has adapted itself to changing political conditions; 
yet its mission has always been the same, namely to serve as a mechanism of power.”). 
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afforded a real chance of remedy in either a U.S. or English court.95 He 
will continue to function as an accused enemy combatant in a system 
designed to work against him, regardless of the fact that his allegations 
of torture are of such a serious nature, and have been found to be reli-
able in a U.S. court.96 Without resolution on the merits of his claims, 
there is no opportunity to obtain the truth of Mohamed’s detention 
and treatment.97 As noted by the English divisional court, the withhold-
ing of information and remedy is permanent in this case without altera-
tion of U.S. policy.98 Whether or not the denial of access to this truth is 
worth the national security benefits may not be clear without a two-
sided conversation about the events that occurred during Mohamed’s 
six-year interrogation and detention.99 
Conclusion 
 The state secrets doctrine requires dismissal in criminal cases to 
prevent the government from pursuing prosecution against a person 
deprived of a material defense. In that regard, the state secrets doctrine 
serves to protect an individual charged. Presently, the state secrets doc-
trine and the control principle provide immunity to those alleged to 
have mistreated and tortured Binyam Mohamed. Instead of protecting 
a defendant against unfair litigation, the denial of access to the court 
protects the government and operates to deny that any wrongdoing 
ever occurred, by either party. Without providing the opportunity to 
                                                                                                                      
95 See Mohamed 2010, [2010] 3 W.L.R. at [55] (noting that proper working of the judi-
cial process in the UK would amount to a violation of confidentiality agreements with the 
United States); Dore, supra note 85, at 795 (“According to Foucault, the success of state 
power is proportional to its ability to hide itself.”). 
96 See Mohammed, 689 F.Supp. 2d at 62–63. 
97 See Dore, supra note 85, at 797 (noting “the law expresses and preserves the truth” 
and that “whatever is demanded by the law is assumed to be legitimate and right”); Fou-
cault, supra note 80, at 14 (arguing that “[e]ven when it uses a certain number of ele-
ments that may pass for universals, knowledge will only belong to the order of results, 
events, effects”); Woodward, supra note 60 (“‘There’s an assumption out there that every-
body was tortured. And everybody wasn’t tortured. But unfortunately perception is real-
ity.’” (quoting Judge Susan Crawford, convening authority of military commissions)). 
98 Mohamed 2009, [2009] 1 W.L.R. at [18]. 
99 See Foucault, supra note 80, at 474 (noting the obligation as an international citi-
zenship to speak out against abuses of power); Setty, supra note 43, at 205 (“The normal 
remedy in American law—the only remedy I know of—is for that person, once recovered 
from the torture, to sue for various kinds of damages and in court elucidate the facts . . . 
and perhaps bring out to light what happened.” (quoting State Secrets Protection Act of 2008: 
Hearing on H.R. 5607 before the Subcomm. on the Constitution, Civil Rights, and Civil Liberties of 
the H. Comm. on the Judiciary, 110th Cong. 77 (2008) (statement of Rep. Jerrold Nadler, 
Chairman, H. Comm. on the Judiciary))). 
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prove Mohamed’s allegations, the public is forced to wonder whether 
his bones were broken, his genitals cut. We must also wonder whether 
Mohamed’s detention served to prevent future terrorist attacks. The 
Obama Administration has pledged to change the treatment of enemy 
combatants by disallowing secret detentions, extraordinary renditions 
and the operation of Guantanamo Bay. Progression, though, does not 
repair the damages alleged by many accused enemy combatants. Prin-
ciples of democratic accountability, and open justice require some ac-
knowledgment of the truth of the treatment of enemy combatants and 
Binyam Mohamed. The operation of the state secrets privilege ensures 
that there is little opportunity to review or analyze the application of 
the privilege. The use of the state secrets doctrine and the employ of 
the control principle must be subjected to some further scrutiny by a 
neutral decision maker to ensure that the state is not able to invoke the 
privilege where there is not a real threat to national security. 
